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This supplement summarizes the 
regulatory changes the Commission 
has made since it last updated its 
Campaign Guide series.' The 
material has been excerpted from 
past Record articles. The excerpts 
appear chronologically, and include 
the citation and effective date for 
each regulation. 

The Usage Guide (at left) lists, 
for each type of committee, the 
pertinent Record articles. Future 
editions of the Campaign Guides 
will incorporate this information. 

The Commission encourages 
readers to insert this Supplement 
into their Campaign Guides and to 
consult it, along with the Guide, 
until a revised Guide is available to 
the public. 


! The Campaign Guide series includes 
four Guides: Campaign Guide for 
Congressional Candidates and Commit- 


},' tees (1999), Campaign Guide for 


Political Party Committees (1996), 
Campaign Guide for Corporations and 
Labor Organizations (1997) and 
Campaign Guide for Nonconnected 
Committees (1995). 


11 CFR 110.11(a) 
Effective: December 20, 1995 
Record - January 1996 


Revised disclaimer rules at 
11 CFR 110.11(a) were published in 
the Federal Register, accompanied 
by an Explanation and Justification, 
on October 5, 1995 (60 FR 52069).' 
They became effective on December 
20, 1995 (60 FR 65515). 

The FEC requires disclaimers on 
communications that expressly 
advocate the election or defeat of a 
clearly identified federal candidate, 
or solicit contributions, through any 
form of public political advertising. 
In most instances the disclaimer must 
state both who paid for the commu- 
nication and whether it was autho- 
rized by any candidate or authorized 
committee. Such communications 
dispersed over the Internet or other 
technologies not explicitly men- 
tioned in the rules are subject to 
these regulations. See Advisory 
Opinions 1995-9 and 1995-35. 


‘A correction notice to the rules’ 
preamble was published in the Federal 
Register on November 29, 1995 (60 FR 
61199). This correction did not alter 
the actual text of the rules. 
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The changes in the rules address: 


¢ Disclaimers for coordinated party 
expenditures; 

¢ When a mailing constitutes “direct 
mail” for disclaimer purposes; 

¢ Which exempt activities require 
disclaimers; 

¢ Disclaimers on items that are part 
of a package; and 

¢ What constitutes a “clear and 
conspicuous” disclaimer. 


Coordinated Party Expenditures 

Disclaimers on communications 
paid with coordinated party expen- 
ditures must identify the committee 
that actually paid for the communi- 
cation, regardless of whether the 
committee is spending against its 
own limit or against an amount 
assigned to it by another committee. 
11 CFR 110.11(a)(2)(i). 

When a coordinated party 
expenditure is made before the date 
of the party’s nomination, the 
communication need only state who 
paid for it; no authorization statement 
is required. 11 CFR 110.11(a)(2). 
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“Direct Mailing” Definition 

A direct mailing is a form of 
general public political advertising 
that requires a disclaimer. The 
revised rules define “direct mail- 
ing,” for disclaimer purposes only, 
to be any mailing of more than 100 
substantially similar pieces of mail. 
11 CFR 110.11(a)(3). 


Exempt Party Activities and 
Coattail Support 

Exempt state and local party 
activities (slate cards, campaign 
materials and phone banks for 
Presidential nominees)(11 CFR 
100.8(b)(10), (16) and (18)) and 
communications that fall under the 
coattail exemption (11 CFR 100.8 
(b)(17)) are now required to carry a 
“paid for” disclaimer. Being exempt 
from the contribution and expendi- 
ture limits does not exempt these 
communications from the disclaimer 
requirement. 1] CFR 110.11(a)(4). 


Exempt Items 

Some communications are 
exempt from the disclaimer require- 
ment for practical reasons. For 
instance, small items and wearing 
apparel such as T-shirts and baseball 
caps and certain small administrative 
items need not carry a disclaimer. 
The latter two have been added to 
the list at 11 CFR 110.11(a)(6). 


“Clear and Conspicuous” 
Disclaimers must be clear and 
conspicuous. The revised rules state 

that a disclaimer is not clear and 
conspicuous if it is hard to read or if 
it is placed so as to be easily over- 
looked. 11 CFR 110.1 1(a)(5). 


Items as Part of Package 

Each item that would require a 
disclaimer if distributed separately 
must carry a disclaimer, even if it is 
part of a package of materials. 
11 CFR 110.11(a)(5)(ii). 


Televised Communications 
The FEC’s revised disclaimer 
rules incorporate the Federal 
Communication Commission’s 
disclaimer-size requirements. 
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Televised political advertisements 
must carry a written disclaimer that 
appears in letters equal to or greater 
than four percent of the vertical 
picture height. This disclaimer must 
be on the screen for a duration of four 
seconds. 11 CFR 110.11(a)(5)(iii).# 


Best Efforts 


11 CFR 104.7(b)(1) and (b)(3) 
Effective: July 2, 1997 
Record - June 1997 


On April 25, 1997, the Commis- 
sion submitted to the U.S. Congress 
revisions to its “best efforts” 
regulations. These revised rules and 
an Explanation and Justification 
were published in the Federal 
Register on April 30 (62 FR 23335). 
The revised rules became effective 
July 2. 

The “best efforts” regulations set 
up procedures to ensure that politi- 
cal committees meet the statutory 
requirement to use their best efforts 
to obtain and report the required 
contributor information—name, 
address, occupation and employer— 
of individuals who contribute $200 
or more during a calendar year. The 
changes came about in response to 
the court decision in Republican 
National Committee v. FEC,' where 
the U.S. Court of Appeals for the 
District of Columbia Circuit ruled 
that the solicitation notice, required 
by former FEC regulations, was 
inaccurate and misleading. For a 
summary of that case, see the April 
1996 Record, page 10. 

There are two significant changes 
to the rules, found at 11 CFR 
104.7(b)(1) and (b)(3). 


Solicitations (104.7(b)(1)) 
All solicitations must include an 
accurate and clear statement of the 





‘Republican National Committee v. 
FEC, 76 F.3d 400 (D.C. Cir. 1996), 
cert. denied, 117 S.Ct. 682 (1997). 
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law’s requirements for the collection 
and reporting of contributor infor- 
mation. The following examples are 
acceptable wording that may be 
included in solicitations, but these 
are not the only allowable statements: 


¢ “Federal law requires us to use our 
best efforts to collect and report 
the name, mailing address, occupa- 
tion and name of employer of 
individuals whose contributions 
exceed $200 in a calendar year.” 

¢ “To comply with Federal law, we 
must use best efforts to obtain, 
maintain, and submit the name, 
mailing address, occupation and 
name of employer of individuals 
whose contributions exceed $200 
per calendar year.” 


This request, or one of similar 
meaning, must be displayed in a 
clear and conspicuous manner on 
any response materials included in a 
solicitation. 


Connected Organization’s 
Information (104.7(b)(3)) 

Under current regulations, 
committee treasurers must report all 
contributor information not pro- 
vided by the contributor but in the 
political committee’s possession. In 
this regard, the regulation was 
modified to clarify that separate 
segregated funds must report 
contributor information in the 
possession of their connected 
organizations. # 


Definition 


of Member 





11 CFR 100.8(b)(4) and 
114.1(e) 
Effective: November 2, 1999 
Record - September 1999 

On November 2, 1999, new rules 


regarding membership organizations 
went into effect. 


Definition of Membership 
Organizations 

The Commission replaced the 
term “membership association” with 
“membership organization” at 
11 CFR 100.8(b)(4)(iv)(A) and 
114.1(e)(1). The replacement is the 
term used in the Federal Election 
Campaign Act (the Act). 

Membership organization means 
an unincorporated association (for 
purposes of 11 CFR 100.8 only)', a 
trade association, a cooperative, a 
corporation without capital stock, or 
a local, national, or international 
labor organization that: 


* Is composed of members, some or 
all of whom are vested with the 
power and authority to operate or 
administer the organization, accord- 
ing to the organization’s articles, 
bylaws, constitution or other formal 
organizational documents;’ 

¢ Expressly states the qualifications 
and requirements for membership 


' Unincorporated associations fall 
under the regulation’s definition of 
membership organization for purposes 
of the internal communications exemp- 
tion at 11 CFR 100.8 only. Unincorpo- 
rated associations include entities that 
are not trade associations, coopera- 
tives, corporations without capital stock 
or labor organizations, but that 
nonetheless meet the requirements for 
membership organizations. 


° The Commission notes that organiza- 
tions would be able to delegate admin- 
istrative and related responsibilities to 
smaller committees or other groups of 
members; the new rule does not require 
that all members approve all organiza- 
tion actions. Additionally, membership 
organizations with self-perpetuating 
boards of directors will be considered 
to have met this requirement if all 
members of the board are themselves 
members of the organization, as long as 
the organization has chosen this 
structure and it meets all other require- 
ments of these regulations. 
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in its articles, bylaws, constitution 
or other formal organizational 
documents;* 

¢ Makes its articles, bylaws, consti- 
tution and other formal organiza- 
tional documents available to its 
members;* 

¢ Expressly solicits persons to 
become members; 

¢ Expressly acknowledges the 
acceptance of membership, such as 
by sending a membership card or 
including the member’s name on a 
membership newsletter list; and 

* Is not organized primarily for the 
purpose of influencing the nomina- 
tion for election, or election, of any 
individual for Federal office. 


Definition of Member 

Members must satisfy the re- 
quirements for membership in a 
membership organization, affirma- 
tively accept the membership 
organization’s invitation to become 
a member and either: 


¢ Have some significant financial 
attachment to the membership 
organization, such as a significant 
investment or ownership stake; or 

¢ Pay annual dues set by the mem- 
bership organization; or 


4 The Commission notes that this 
provision would not preclude the board 
of directors or other committees from 
setting specific requirements, such as 
the amount of dues or other qualifica- 
tions or requirements. 


* Organizations may impose reasonable 
copying and delivery fees for this 
service. They may also make these 
documents available at their headquar- 
ters or other offices, where members 
may consult and copy them. 


> The regulations do not specify a 
minimum amount of dues. As long as 
organizations maintain and enforce an 
annual (or more frequent) dues 
requirement, payments within a flexible 
window or subject to a reasonable grace 
period would meet this requirement. 
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¢ Have a significant organizational 
attachment to the membership 
organization that includes: 

- affirmation of membership on at 
least an annual basis° and 

- direct participatory rights in the 
governance of the organization.’ 


The Commission will determine 
the membership status of retired, 
student and lifetime members, and 
other persons who do not meet the 
above requirements but have a 
relatively enduring and indepen- 
dently significant attachment to the 
organization, on a case-by-case 
basis through the advisory opinion 
process. 


Other Changes 

State Law Inapplicable. The 
determination of whether an organi- 
zation has members for purposes of 
the Federal Election Campaign Act 
(the Act) will be determined under 
these new regulations, and not by 
the definitions of state law, which 
may either include or exclude 
persons as members of an organiza- 
tion for reasons unrelated to the Act. 


¢ Multitiered Organizations. When a 
membership organization has a 
national federation structure or has 
several levels, including, for 


° The regulations provide some flexibil- 
ity in interpreting the phrase “annual 
affirmation.” For example, activities 
such as attending and signing in at a 
membership meeting or responding to a 
membership questionnaire would 
satisfy this requirement. 


’ The regulation cites as examples of 
“direct participatory rights” the right 
to vote directly or indirectly for at least 
one individual on the membership 
organization's highest governing 
board; the right to vote on policy 
questions where the highest governing 
body of the membership organization is 
obliged to abide by the results; the right 
to approve the organization’s annual 
budget; or the right to participate 
directly in similar aspects of the 
organization's governance. 


example, national state and/or 
local affiliates, a person who 
qualifies as a member of any entity 
within the federation or of any 
affiliate will also qualify as a 
member of all affiliates for pur- 
poses of these rules. 

¢ Definition of Membership Organi- 
zation for Purposes of Corporate/ 
Labor Activity. Revised section 
114.1(e) is identical to revised 
section 100.8(b)(4)(iv), except that 
the reference to unincorporated 
associations, which appears in 
revised 11 CFR 100.8(b)(4), 
applies only to Part 100 and not to 
Part 114, since Part 114 addresses 
only activities by corporations and 
labor organizations. 


Advisory Opinions Superseded 

The new rules supersede that 
portion of Advisory Opinion 1993- 
24 that requires voting rights to 
establish membership. 

The new rules expand the options 
of multitiered organizations to 
communicate across tiers. The options 
were approved in AO 1991-24. 


Amending Bylaws to Conform to 
New Regulations 

The Commission recognizes that 
organizations may have to amend 
their bylaws to comply with these’ 
new requirements and that this can 
be a lengthy process. Consequently, 
the Commission will consider an 
organization to be in compliance 
with the new rules as long as the 
organization makes the necessary 
changes to come into compliance at 
the first opportunity available under 
the organization’s rules, assuming 
that the other requirements of the 
rules are met. # 
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Coordinated 
Party 


Expenditures 





11 CFR 110.7(d) 
Effective: November 3, 1999 
Record - September 1999 


On November 3, 1999, new 
regulations regarding party commit- 
tee coordinated expenditures went 
into effect. 

The new rules deal with coordi- 
nated expenditures made by party 
committees on behalf of Presidential 
and Congressional candidates prior 
to nomination. 

Background. Section 441a(d) of 


the Federal Election Campaign Act 


(the Act) permits national, state and 
local party committees to make 
limited general election campaign 
expenditures on behalf of their 
candidates. These expenditures are 
in addition to the amount of direct 
contributions they may make to 
those candidates. These 441a(d) 
expenditures are referred to as 
“coordinated party expenditures” 
because they may be made after 
extensive coordination between the 
party and the candidate’s campaign. 

Amendments to Regulations. The 
Commission amended 11 CFR 110.7 
by adding paragraph (d) stating that 
party committees may make coordi- 
nated party expenditures in connec- 
tion with the general election before 
their candidates have been nominated 
and that all prenomination coordi- 
nated expenditures are subject to the 
coordinated expenditure limits, 
whether or not the candidate with 
whom they are coordinated receives 
the party’s nomination. 

This amendment is consistent with 
the Commission’s policy of allowing 
prenomination coordinated expendi- 
tures. See Advisory Opinions (AQOs) 
1985-14 and 1984-15. 

The new language covers all 
Presidential candidates, whether or 
not they receive federal funding, as 
well as Congressional candidates. 
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11 CFR 110.1(g) 
Effective: November 12, 1999 
Record - August 1999 


On November 12, 1999, new 
rules regarding limited liability 
companies (LLCs) went into effect. 
The new regulations can be found at 
11 CFR 110.1(g), and they super- 
sede Advisory Opinions (AQOs) 
1998-15, 1998-11, 1997-17, 1997-4, 
1996-13 and 1995-11. 

The new rules follow to the 
Internal Revenue Service’s “check 
the box” approach in classifying 
LLCs. IRS rules allow LLCs to 
decide whether to be treated as 
partnerships or corporations for 
federal tax purposes. If an LLC 
selects neither option, and is not 
traded publicly, it is automatically 
treated as a partnership. All pub- 
licly-traded LLCs are treated as 
corporations. 

The FEC has decided to adopt 
this approach with its rules. An LLC 
will be treated as a partnership 
under the Federal Election Cam- 
paign Act (the Act) unless it opts to 
be treated as a corporation for tax 
purposes.' LLCs that choose corpo- 
rate tax treatment and those that are 
publicly traded will be treated as 
corporations under the Act. The 
Commission views the approach 
taken in these rules as a narrow 
exception to its general practice of 
relying on state law to determine 
corporate status of any given entity. 


Background 

LLCs—creations of state law that 
have characteristics of both partner- 
ships and corporations—are not 


‘ Contributions by a partnership are 
subject to the limits contained in 2 
U.S.C. §441a(a). In addition, partner- 
ship contributions are attributed 
proportionately against each contribut- 
ing partner's limit for the same 
candidate and election. 11 CFR 110.1 


_Federal Election Commission RECORD 





addressed in the Act or previous 
Commission regulations. In a series 
of advisory opinions, however, the 
Commission viewed LLCs as 
distinct entities, different from 
corporations or partnerships. The 
agency determined that LLCs 
qualify as “any other organization or 
group of persons” under 2 U.S.C. 
431(11) and, therefore, were al- 
lowed to contribute up to $1,000 to 
a candidate, per election, and $20,000 
to a national party committee and 
$5,000 to any other political commit- 
tee per year. See 2 U.S.C. 441a(a). 
The new rules reject this view. 


Additions to Regulations 

The new rules, which move the 
Commission from a state-by-state 
approach of regulating LLC contri- 
butions to a nationwide approach, 
are summarized below. 


¢ Section 110.1(g)(1) defines an 
LLC as a business entity recog- 
nized as an LLC under the laws of 
the state in which it was estab- 
lished. 

¢ Section 110.1(g)(2) states that a 
contribution from an LLC that 
either chooses to be treated as a 
partnership under IRS rules, or 
makes no choice at all, is consid- 
ered a partnership contribution. 

¢ Section 110.1(g)(3) states that an 
LLC that chooses to be treated as a 
corporation under IRS rules, or 
that has shares that are traded 
publicly, is considered a corpora- 
tion (and is therefore barred from 
making contributions or expendi- 
tures in connection with federal 
elections). 

¢ Section 110.1(g)(4) states that a 
contribution by a single-member 
LLC that does not elect corporate 
tax treatment will be attributed 
only to that member. 

¢ Section 110.1(g)(5) requires an 
LLC, when making a contribution, 
to tell the recipient committee how 
the contribution should be attrib- 
uted among LLC members and to 
affirm that the LLC is eligible to 
make the contribution. 


Subchapter S Corporations 

The original NPRM sought 
comments as to whether Subchapter 
S corporations should be allowed to 
make contributions in federal 
elections. Because these corpora- 
tions are considered corporations 
under all states’ laws, this final rule 
does not address Subchapter S 
corporations. They will, therefore, 
continue to be barred from making 
contributions in federal elections. # 


State Filing 


Waiver 





11 CFR Part 108 
Effective: June 7, 2000 
Record - April 2000 


On March 16, 2000, the Commis- 
sion approved revisions to its rules 
at 11 CFR Part 108 that govern the 
filing of campaign finance reports 
with state officers and the duties of 
state officers concerning the reports. 
The rules were published in the 
March 22, 2000, Federal Register 
(66 FR 15221) and took effect June 
7, 2000. 

The Federal Election Campaign 
Act (the Act) at 2 U.S.C. §439 
requires: 


¢ Candidates and committees to file 
copies of their campaign finance 
reports with the appropriate state 
officer in each state where contri- 
butions are received or expendi- 
tures are made on behalf of a 
federal candidate appearing on that 
Sstate’s ballot; and 

¢ States to maintain these documents 
for two years. 


In 1995, Congress enacted 2 
U.S.C. §439(c), which exempts 
from these requirements any state 
that the Commission determines to 
have in place a system that permits 
electronic access to and duplication 
of reports and statements that are 
filed with the Commission. 
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The new rules provide, inter alia, 
that if a state obtains a waiver under 
this section, the waiver applies to all 
documents that are available on the 
Commission’s Web site, regardless 
of whether the documents were filed 
with the Commission or with the 
Secretary of the Senate. They also 
drop the requirement that states 
maintain such records in paper or 
microfilm format for two years. 
Finally, they authorize states to 
charge a reasonable fee for access to 
and duplication of the covered 
documents. 

The Commission approved the 
State Filing Waiver Program on 
October 14, 1999. Under this 
program, states that meet certain 
criteria set out by the Commission 
no longer have to receive and 
maintain paper copies of most FEC 
reports in their state’s campaign 
finance records office. Additionally, 
most committees no longer have to 
file copies of their reports in the 
certified states. Note, however, that 
for the present time the waiver does 
not to apply to reports filed by the 
campaigns for U.S. Senate candi- 
dates because those reports are not 
currently available on the 
Commission’s Web site. 

Forty-five states/territories have 
been certified as being qualified for 
the state filing waiver.’ In the 


‘The Commission has certified that the 
following states and territories qualify 
for filing waivers: Alabama, American 
Samoa, Arkansas, California, Colo- 
rado, Connecticut, Delaware, Florida, 
Hawaii, Idaho, Illinois, Indiana, 
Kansas, Kentucky, Louisiana, Maine, 
Maryland, Michigan, Minnesota, 
Mississippi, Missouri, Nebraska, New 
Hampshire, New Jersey, New Mexico, 
New York, North Carolina, North 
Dakota, Ohio, Oklahoma, Oregon , 
Pennsylvania, Rhode Island, South 
Carolina, South Dakota, Tennessee, 
Texas, Utah, Vermont, Virginia, Virgin 
Islands, Washington, West Virginia, 
Wisconsin and Wyoming. Committees 
that file their reports at the FEC need 
not file copies in these states. 


certified states, the public can 
review and copy campaign finance 
reports of most federal candidates 
by accessing the FEC’s Web site 
(www.fec.gov) on computers 
located at the state’s campaign 
finance records office. # 


Administrative 


Fines 





11 CFR Parts 104 and 111 
Effective: July 14, 2000 
Record - July 2000 


Beginning with the July 15 
quarterly reports, the Commission 
will implement a new program for 
assessing civil money penalties for 
violations involving: 


¢ Failure to file reports on time; 
¢ Failure to file reports at all; and 
¢ Failure to file 48-hour notices. 


The Administrative Fines pro- 
gram 1s based on amendments to the 
Federal Election Campaign Act (the 
Act) that permit the FEC to impose 
civil money penalties, based on 
schedules of penalties, for violations 
of reporting requirements that occur 
between January 1, 2000, and 
December 31, 2001. 

If the Administrative Fines 
program had been in place for the 
April 2000 quarterly reports, 
approximately 90 committees would 
have faced civil money penalties 
ranging from $275 to $12,000. 


How the Program Works 

In the past, the FEC handled 
reporting violations (late filers, 
nonfilers and committees that failed 
to file 48-hour notices) under the 
same enforcement procedures it 
employs for other alleged campaign 
finance violations, culminating in 
agreement on a civil penalty or court 
action. Under the new rules, if the 
Commission finds “reason to 
believe” that a committee violated 
the law, the Commission will 
provide written notification to the 
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committee containing the factual 
and legal basis of its finding and the 
amount of the proposed civil money 
penalty. The committee will have 40 
days from the date of the reason-to- 
believe finding to either pay the 
civil money penalty or submit to the 
Commission a written response, 
with supporting documentation 
outlining the reasons why it believes 
the Commission’s finding and/or 
penalty is in error. (The Commis- 
sion strongly encourages respon- 
dents to submit their documents in 
the form of affidavits or declara- 
tions. Documents submitted in these 
forms are generally given more 
weight and credibility.) If the 
committee submits such a response, 
it will be forwarded to an impartial 
reviewing officer—someone 
employed by the FEC who was not 
involved in the original reason-to- 
believe finding. 

After reviewing the 
Commission's reason-to-believe 
finding and the committee’s written 
response, the reviewing officer will 
forward a recommendation to the 
Commission, along with the original 
reason-to-believe finding, the 
committee’s written response and 
any supporting documentation. 
Respondents will have an opportu- 
nity to submit a written response to 
the reviewing officer’s recommen- 
dation. The Commission will then 
make a final determination as to 
whether the committee violated 2 
U.S.C. §434a and, if so, assess a 
civil money penalty based on the 
schedules of penalties. 

Committee treasurers may be 
liable for civil money penalties if 
reports are not filed on time. 


Challenging Commission 
Determinations 

As noted above, the new rules 
allow committees to challenge the 
reason-to-believe finding of the 
Commission and to seek review by 
submitting documentation to a 
reviewing officer, who will make a 
recommendation to the Commission 
as to the final determination. 








Campaign Guide Supplement 


Should a committee fail to pay 
the civil money penalties or submit 
a challenge within the original 40 
days, the Commission will issue a 
final determination with an appro- 
priate civil money penalty. The 
committee will then have 30 days to 
pay the civil penalty or seek judicial 
review through a U.S. district court 
in the area where the committee 
resided or conducted business. ' 


Reports Covered 

All reports that committees are 
required to file are covered under 
the Administrative Fines program. 
This includes semi-annual, quar- 
terly, monthly, pre-election, 30-day 
post-general and special election 
reports, as well as 48-hour notices 
that candidate committees are 
required to file for elections in 
which the candidate participates. 


Calculating Penalties 

The interaction of several factors 
will determine the size of the 
penalty: 

. Election sensitivity of the report; 

2. Committee as late filer, including 
the number of days late, or 
nonfiler; 

3. The amount of financial activity 
in the report; and 

4. Prior civil money penalties for 
reporting violations. 

One factor used to determine the 
amount of the civil money penalty is 
the election sensitivity of the report. 
Under the new rules, the following 
reports are considered election 
sensitive: the October quarterly, the 
October monthly and the pre- 
election reports for primary, general 
and special elections. All other 
reports are considered nonsensitive. 

The Commission will also 
consider whether the committee is a 
late filer or a nonfiler. In the case of 


—_— 


! The committee may also seek judicial 
review if it disagrees with a final 
determination made by the Commission 
after the committee submits a chal- 
lenge. 
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Examples of Civil Money Penalty Calculations 


EXAMPLE I: Late Filer of Election-Sensitive Report. A committee files 
its October quarterly report (an election-sensitive report) 10 days late. The 
level of financial activity on the report is $105,000, and the committee has 
one prior violation in the current two-year election cycle. 


Applicable formula: 

Penalty = [base amount + (set amount x number of days late)] x [1 + (.25 x 
number of previous violations) | 

Penalty = [$900 + ($125 x 10)] x [1 + (.25 x 1)] 

Penalty = $2687.50 


EXAMPLE 2: Late Filer with Relatively Little Activity, No Prior Viola- 
tions. A committee files its July quarterly report on August 4. The report 
contains $500 in receipts and disbursements, and the committee has no prior 
violations. 


| Applicable formula: 


Penalty = The lesser of: the level of activity in the report; or 
[base amount + (set amount x number of days late)] 

Penalty = The lesser of: $500 or [$100 + ($25 x 20)] 

Penalty = The lesser of: $500 or $600 

Penalty = $500 


EXAMPLE 3: Nonfiler of Nonelection-Sensitive Report. A committee 
fails to file its July quarterly report within 30 days of its due date. Based on 
its previous filings, the committee’s estimated level of activity is $50,000. 
The committee has one prior violation in the current two-year election cycle. 


Applicable formula: 

Penalty = base amount x [1+ (.25 x number of previous violations) | 
Penalty = $2,700 x [1 + (.25 x 1)] 

Penalty = $3,375 


EXAMPLE 4: Nonfiler of 48-Hour Notice. A House campaign committee 
fails to submit a 48-hour notice to disclose its receipt of a last-minute $5,000 
PAC contribution. The campaign has two prior violations in the current two- 
year election cycle. 


Applicable formula: 

Penalty = [$100 + (.10 x amount of contribution(s) not timely reported)] x [1 
+ (.25 x number of previous violations) | 

Penalty = [$100 + (.10 x $5,000)] x [1 + (.25 x 2)] 

Penalty = $900 


after its due date, but more than four 
_ days before the applicable election; 
a committee that files later than that 


nonsensitive reports, a committee 
will be considered a late filer if it 
files its report within 30 days after 


the due date, and a nonfiler if it files 
its report later than that. 

In the case of election-sensitive 
reports, a committee will be consid- 
ered a late filer if it files a report 


will be considered a nonfiler. 

The third factor is the amount of 
financial activity—that is, the total 
amount of receipts and disburse- 


_ ments in the report. 


Federal Election Commission RE Cc ORD 


The final factor is the existence 
of prior civil money penalties for 
reporting violations under the 
Administrative Fines program. 


Schedules of Penalties 

The schedules of penalties, 
included in the new regulations, are 
based on the factors described 
above. 


For Reports Other Than 48-Hour 
Notices 

The calculation of the civil 
money penalties for late filers and 
nonfilers of reports, other than 48- 
hour notices, has four components, 
as described below. 


1. Base Amount for Late Filers. 

In calculating the penalty, the 
Commission begins with the base 
amount, a prescribed figure that 
depends on the total amount of 
financial activity in the report and 
the election sensitivity of the report. 
For example, on an election- 
sensitive report, if the total amount 
of receipts and disbursements is 
$80,000, the base amount will be 
$600. Or, if the total amount of 
receipts and disbursements is 
- $500,000, the base amount will be 
$3,750. The base amount ranges 
from $100 to $5,000 for nonsensi- 
tive reports and from $150 to $7,500 
for election-sensitive reports. 


2. Additional Set Amount for Late 
Filers. 

The Commission then adds to the 
base amount a number that is 
calculated by multiplying a set 
amount, based on the financial 
activity in the report, by the number 
of days the report is filed late (up to 
30 days). The set amount ranges 
from $25 to $200 per day, depend- 
ing on the total amount of receipts 
and disbursements. 


3. Base Amount for Nonfilers. 

In the case of nonfilers, the 
Commission begins with a base 
amount that depends on both the 
election sensitivity of the nonfiled 
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report and the estimated level of 
activity based on the average 
activity in the current or prior two- 
year election cycle. The base 
amount will range from $900 to 
$12,000 for nonsensitive reports and 
from $1,000 to $16,000 for election- 
sensitive reports. 


4. Additional Premium for Previous 
Violation(s). 

With regard to both late filers and 
nonfilers, the Commission adds a 
premium for prior civil money 
penalties assessed for failure to file 
timely reports. The premium is 
equal to 25 percent of the civil 
money penalty times the number of 
final civil money penalties assessed 
during the previous and current two- 
year election cycles under the 
Administrative Fines program. 


For 48-Hour Notices 

The calculation of the civil 
money penalties for committees that 
fail to file timely 48-hour notices is 
$100 for each nonfiled notice plus 
10 percent of the dollar amount of 
the contributions not timely re- 
ported. The civil money penalty 
increases by 25 percent for each 
time a prior civil money penalty was 
assessed during the previous and 
current two-year election cycles 
under the Administrative Fines 
program. 

The table on page 7 provides 
examples of how civil money 
penalties are calculated. 


Collecting Unpaid Penalties 
When a respondent fails to pay 
the civil penalty, the Commission 
will transfer the case to the U.S. 
Department of the Treasury for 
collection.* Alternatively, the 
Commission may decide to file suit 
in the appropriate U.S. district court 
to collect owed civil money penal- 
ties, under 2 U.S.C. §437g(a)(6).# 


“ In compliance with the Debt Collec- 
tion Improvement Act of 1996 (31 
U.S.C. §3711(g)). 


Electronic 


alitite 





11 CFR 104.18 
Effective: January 1, 2001 
Record - August 2000 


On June 15, the Commission 
approved the final rules on manda- 
tory electronic filing. Beginning 
with the reporting periods that start 
on or after January 1, 2001, all 
persons required to file their reports 
with the FEC who receive contribu- 
tions or make expenditures in excess 
of $50,000 in a calendar year, or 
who expect to do so, must submit 
their campaign finance reports 
electronically. Any filers who are 
required to file electronically, but 
who file on paper, will be consid- 
ered nonfilers and may be subject to 
enforcement action. 

‘The new rules, required by Public 
Law 106-58, provide faster disclo- 
sure of filed reports and streamline 
operations for both filers and the 
Commission. The Commission 
estimates, based on data from the 
1996 and 1998 election cycles, that, 
with the $50,000 threshold, 96 to 98 
percent of all financial activity 
reported to the FEC will be avail- 
able almost immediately on the 
FEC’s Web site. 


Mandatory v. Voluntary Filing 

The mandatory electronic filing 
regulations (11 CFR 104.18) apply 
to any political committee or other 
person required to file reports, 
statements or designations with the 
FEC. This includes all filers except 
Senate candidate committees (and 
other persons who support only 
Senate candidates), who are re- 
quired to file with the Secretary of 
the Senate. ' 


' Senate candidates, however, are 
encouraged to voluntarily file electroni- 
cally an unofficial copy of their reports 
with the FEC to ensure faster disclosure. 
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Since 1996, the Commission has 
encouraged voluntary electronic 
filing. For those individuals and 
political committees that do not 
exceed (or do not expect to exceed) 
the $50,000 threshold, voluntary 
electronic filing will still be encour- 
aged. 

Voluntary electronic filers must 
continue to file electronically for the 
remainder of the calendar year 
unless the Commission determines 
that unusual circumstances make 
continued electronic filing impracti- 
cal. 11 CFR 104.18(b). No such 
waiver by the Commission, how- 
ever, has been established for 
mandatory electronic filers. 


Who Must File Electronically 

Candidate Committees. All 
committees authorized by one 
candidate must file electronically if 
their combined total contributions or 
combined total expenditures exceed, 
or are expected to exceed, the 
$50,000 threshold. 


PACs and Party Committees. By 
contrast, each unauthorized commit- 
tee (PAC or party committee), 
whether or not it is affiliated, must 
file electronically if its total contri- 
butions or total expenditures exceed, 
or are expected to exceed, the 
threshold. 


Joint Fundraising Representa- 
tives. A joint fundraising representa- 
tive must file electronically if its 
total contributions or total expendi- 
tures exceed, or are expected to 
exceed, the $50,000 threshold.’ 


Independent Expenditures. 
Individuals and qualified nonprofit 
corporations whose independent 
expenditures exceed, or are ex- 
pected to exceed, the $50,000 
threshold must file electronically on 


? For more information on joint 
fundraising, see 11 CFR 102.17 and the 
Campaign Guides for Congressional 
candidates and committees and for 
party committees. 


| 


| 


FEC Form 5. Because Form 5 must 
be notarized, filers are required to 
submit a paper copy of Form 5 


_ bearing the notarized seal and 
_ signature, or, if filing on diskette, 
attach a digital version of the seal 





and signature as a separate file when 
filing Form 5 electronically. 11 CFR 
104.18(h) and 109.2(a). 


Calculating the Threshold 


A committee (other than a Senate 
committee) must file electronically if: 


¢ It has received contributions of 
more than $50,000 or made 
expenditures of more than $50,000 
during any calendar year; or 


_ It has “reason to expect to exceed” 


the above threshold in any calen- 
dar year. 11 CFR 104.18(a)(1) and 
104.18(a)(3)(i). 


“Have Reason to Expect to 
Exceed.” Once filers actually 
exceed the threshold, they have 
“reason to expect to exceed” the 
threshold in the following two 
calendar years. 11 CFR 104.18 
(a)(3)(i). This means they must 
continue to file electronically for the 
next two years (January through 
December). 


Exception for Candidate Commit- 
tees. In some cases, a candidate 


- committee that has exceeded the 





threshold and filed electronically 
may not have to continue filing 
electronically. This exception 


applies to a candidate committee that: 


~ Has $50,000 or less in net debts 


outstanding on January | of the 
year following the election; 

¢ Anticipates terminating prior to the 
next election year; and 


_ © Supports a candidate who has not 


qualified for the next election and 
does not intend to become a 
candidate in the next election. 11 
CFR 104.18 (a)(3)(1). 


Persons With No History. New 
political committees or other 
persons with no history of campaign 


_ finance activity may rely on one of 
the following formulas to determine 


whether they will exceed, or should 


- expect to exceed, the threshold: 


_ © The filer receives contributions or 


makes expenditures that exceed 
one-quarter of the threshold 
amount in the first calendar quarter 
of the calendar year; or 

* The filer receives contributions or 
makes expenditures that exceed 
one-half of the threshold amount in 
the first half of the calendar year. 
11 CFR 104.18 (a)(3)(ii). 


Other Considerations. When a 
committee calculates whether it has 
exceeded, or expects to exceed, the 


_ $50,000 threshold, it should keep in 





mind the following: 


*The calculation is based on either 
making $50,000 in expenditures or 
receiving $50,000 in contributions 
during the calendar year; it 1s not 
based on a combination of expen- 
ditures and contributions. 

¢ Nonfederal funds are excluded 
from the calculation. 

¢ Cash on hand and outstanding debt 
at the beginning of the calendar 
year are excluded from the 
calculation. 


(Also, see the chart on page 10: 
Calculating the Electronic Filing 
Threshold.) 


Filing Reports and Statements 


Validation of Report. Electronic 


_ filers (whether mandatory or 


voluntary) must file all their reports 
electronically. The reports must 
follow the FEC’s Electronic Filing 


_ Specifications Requirements, 


_ available online or on paper from 
_ the FEC. 11 CFR 104.18(d). An 





electronic report is considered 


_ “filed” when it is received and 


validated by the Commission’s 
computer system on or before 11:59 


_ p.m. on the prescribed filing date. 


Incomplete or inaccurate reports that 
do not pass the FEC’s validation 
program will not be considered 
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Calculating the Electronic Filing Threshold 


Political committees should use the following formulas to determine if their 
total expenditures or total contributions are over $50,000 per calendar year: 


CANDIDATE COMMITTEES 


Total Contributions Received! 
Refunds of Contributions 


Total Contributions (if over $50,000, must file electronically) 


Total Operating Expenditures 
Contributions Made 


Total Expenditures (if over $50,000, must file electronically) 


PACS 


+ 


Total Contributions Received 
Refunds of Contributions 
Transfers from affiliated federal committees 


Total Contributions (if over $50,000, must file electronically) 


Total Federal Operating Expenditures 
Transfers to affiliated federal committees 
Contributions Made 

Independent Expenditures 


Total Expenditures (if over $50,000, must file electronically) 


POLITICAL PARTY COMMITTEES 


Total Contributions Received 
Refunds of Contributions 


Transfers from affiliated federal political party committees 


Total Contributions (if over $50,000, must file electronically) 


Total Federal Operating Expenditures 


+ 


+ 
+ 
+ 


Transfers to affiliated federal political party committees 
Contributions Made 

Independent Expenditures 

Coordinated Expenditures 


Total Expenditures (if over $50,000, must file electronically) 


' Including the outstanding balance of any loans made, guaranteed or 
endorsed by the candidate or other person. 
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filed. The Commission will notify 
the filer that the report has not been 
accepted. 11 CFR 104.18(e)(2). 


Filing an Amendment. To amend 
an electronically filed report, the 
filer must electronically resubmit 
the entire report, not just the 
amended portions. Additionally, the 
amendments must comply with the 
formatting rules contained in the 
FEC’s Electronic Filing Specifica- 
tions Requirements. 11 CFR 
104.18(f). 


Registration Documents (FEC 
Forms | and 2) 

If a committee has exceeded or 
expects to exceed the $50,000 
threshold, its Statement of Organi- 
zation (FEC Form |) and Statement 
of Candidacy (FEC Form 2), and 
any amendments to either form, 
must be filed electronically. 11 CFR 
102.2(a)(2) and 104.18(c). Note that 
all filers (whether electronic or 
paper) must include on their State- 
ment of Organization the URL for 
their Web site, if they maintain one. 
Those committees that file electroni- 
cally must also include their e-mail 
address on their Statement of 
Organization. 11 CFR 
102.2(a)(1)(vii). 


Refiling Paper Reports 

Filers will not be expected to 
refile any reports or statements that 
were correctly filed on paper earlier 
in the calendar year or election 
cycle. 11 CFR 104.18(a)(2). 


Signature Requirements 

A committee’s treasurer (or other 
person responsible for filing desig- 
nations with the FEC) must verify 
that all electronically filed docu- 
ments have been examined by the 
treasurer and (to the best of that 
person’s knowledge) are accurate 
and complete. Verification may be: 


¢ Direct transmission of the filing, 
using the treasurer’s personal 
password received from the FEC. 
(In order to receive a password, 








“ 
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treasurers should call the electronic 
filing office at (202)208-5263); or 

* If filing on diskette, a digitized 
copy of a signed certification sent, 
as a separate file on the diskette, 
with the electronically filed docu- 
ments. 1] CFR 104.18(g). 


Availability of Forms 

FECFile software, available free 
from the FEC, currently generates 
FEC forms 3 and 3X for disclosure 
of financial information. The 
Commission anticipates that the 
software will generate Form 3P, 
Form 4 and Form 5 in the near 
future, and Form | and Form 2 by 
January 1, 2001, when the program 
takes effect. 

Many commercially available 
software products also include 
electronic filing capabilities. 


Nonfilers 

Those filers who are required to 
file electronically and who file on 
paper instead, or who fail to file, 
will be considered nonfilers and 
may be subject to enforcement 
action by the Commission, includ- 
ing publication of their names or the 
imposition of civil money penalties 
under the new Administrative Fines 
Program. 11 CFR 104.18(a)(2) and 
Part 111, Subpart B and 2 U.S.C 
§4372(a)(4) and (6)(A). # 


Election Cycle 


Reporting 





11 CFR Part 104 
Effective: January 1, 2001 
Record - August 2000 


On July 5, 2000, the Commission 
approved new regulations requiring 
authorized committees of federal 
candidates to aggregate and report 
receipts and disbursements on an 
election-cycle basis rather than on a 
calendar-year basis, which is the 
current system. These revised 





regulations will affect reports 
covering periods that begin on or 
after January 1, 2001. The new rules 
do not affect unauthorized commit- 
tees, such as PACs and party 
committees. 

The change to election cycle 
reporting, required by Public Law 
106-58, is intended to simplify 
recordkeeping and reporting. Under 
current regulations, candidate 
committees monitor contribution 
limits on a per-election basis, but 
disclose their financial activity on a 
calendar-year-to-date basis. Under 
the new system, committees will 
report all of their receipts and 
disbursements on an election-cycle 
basis. 11 CFR 104.3. For example, 
campaigns must itemize a donor’s 
contributions once they exceed $200 
for the election cycle, rather than for 
the calendar year. Likewise, 
candidate committees must itemize 
disbursements to a person once they 
aggregate in excess of $200 within 
the election cycle. 


Election Cycle 

Under FEC regulations, an 
election cycle begins the day after 
the general election for a seat or 
office and ends on the day of the 
next general election for that seat or 
office. 11 CFR 100.3(b). The 
length of the election cycle, thus, 
depends on the office sought. For 
example, the election cycle is two 
years for House candidates, six 
years for Senate candidates and four 
years for Presidential candidates. 


Transition to Election-Cycle 
Reporting 

Since the new regulations will 
take effect after the close of post- 
general and year-end reporting 
periods for 2000, many candidates 
will have already reported receipts 
and disbursements related to the 
2002, 2004 or 2006 election cycles 
under the current reporting system. 
Committees will need to include the 
total of this previously-disclosed 
activity in their election-cycle-to- 
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date figures, beginning with their 
first report under the new system. 
In some cases, the activity may span 
several years. For example, a Senate 
candidate for a 2002 election who 
has been receiving contributions and 
making disbursements since the 
1996 election for that seat will need 
to include the aggregate of that 
activity in his or her election-cycle- 
to-date totals. The Commission is 
creating a one-time worksheet to 
help campaigns aggregate their 
election-cycle-to-date figures during 
this transition period. # 


' For most campaigns, the first report 
under the new system will be the mid- 
year report, due July 31, 2001. 


I] 
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